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§230.161

from the requirements of section
101(c)(1) of the Electronic Signatures in
Global and National Commerce Act.

[656 FR 47284, Aug. 2, 2000]

§230.161 Amendments to rules and
regulations governing exemptions.

The rules and regulations governing
the exemption of securities under sec-
tion 3(b) of the Act, as in effect at the
time the securities are first bona fide
offered to the public in conformity
therewith, shall continue to govern the
exemption of such securities notwith-
standing the subsequent amendment of
such rules and regulations. This sec-
tion shall not apply, however, to any
new offering of such securities by an
issuer or underwriter after the effec-
tive date of any such amendment, nor
shall it apply to any offering after Jan-
uary 1, 1959, of securities by an issuer
or underwriter pursuant to Regulation
D or pursuant to Regulation A as in ef-
fect at any time prior to July 23, 1956.

[23 FR 4454, June 20, 1958]

§230.162 Submission of tenders in reg-
istered exchange offers.

(a) Notwithstanding section 5(a) of
the Act (156 U.S.C. T7e(a)), an offeror
may solicit tenders of securities in an
exchange offer before a registration
statement is effective as to the secu-
rity offered, so long as no securities are
purchased until the registration state-
ment is effective and the tender offer
has expired in accordance with the ten-
der offer rules, and either:

(1) The exchange offer is subject to
§240.13e—4 or §§240.14d-1 through 14d-11
of this chapter; or

(2) The offeror provides withdrawal
rights to the same extent as would be
required if the exchange offer were sub-
ject to the requirements of §240.13e-4
or §§240.14d-1 through 14d-11 of this
chapter; and if a material change oc-
curs in the information published, sent
or given to security holders, the offeror
complies with the provisions of
§240.13e-4(e)(3) or §240.14d-4(b) and (d)
of this chapter in disseminating infor-
mation about the material change to
security holders, and including the
minimum periods during which the
offer must remain open (with with-
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drawal rights) after notice of the
change is provided to security holders.

(b) Notwithstanding Section 5(b)(2) of
the Act (156 U.S.C. T7e(b)(2)), a pro-
spectus that meets the requirements of
Section 10(a) of the Act (15 U.S.C.
77j(a)) need not be delivered to security
holders in an exchange offer that com-
mences before the effectiveness of a
registration statement in accordance
with the provisions of §230.162(a) of this
section, so long as a preliminary pro-
spectus, prospectus supplements and
revised prospectuses are delivered to
security holders in accordance with
§240.13e-4(e)(2) or §240.14d-4(b) of this
chapter. This applies not only to ex-
change offers subject to those provi-
sions, but also to exchange offers not
subject to those provisions that meet
the conditions in §230.162(a)(2) of this
section.

Instruction to §230.162 of this section: Not-
withstanding the provisions of §230.162 of
this section above, for going-private trans-
actions (as defined by §240.13e-3) and roll-up
transactions (as described by Item 901 of
Regulation S-K (§229.901 of this chapter)), a
registration statement registering the secu-
rities to be offered must have become effec-
tive and only a prospectus that meets the re-
quirements of Section 10(a) of the Securities
Act may be delivered to security holders on
the date of commencement.

[73 FR 60087, Oct. 9, 2008]

§230.163 Exemption from section 5(c)
of the Act for certain communica-
tions by or on behalf of well-known
seasoned issuers.

PRELIMINARY NOTE TO §230.163. Attempted
compliance with this section does not act as
an exclusive election and the issuer also may
claim the availability of any other applica-
ble exemption or exclusion. Reliance on this
section does not affect the availability of
any other exemption or exclusion from the
requirements of section 5 of the Act.

(a) In an offering by or on behalf of a
well-known seasoned issuer, as defined
in Rule 405 (§230.405), that will be or is
at the time intended to be registered
under the Act, an offer by or on behalf
of such issuer is exempt from the pro-
hibitions in section 5(c) of the Act on
offers to sell, offers for sale, or offers to
buy its securities before a registration
statement has been filed, provided
that:
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